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CAPACITY CONUNDRUMS



How to balance the principles

‘‘The fundamental principles of self-determination, 
freedom from non-consensual medical treatment and 
personal inviolability, and the equally fundamental 
principles behind the right to health, are most respected 
by capacity assessments that are criteria-focussed, 
evidence-based, person-centred and non-judgmental. 
Such assessments engage with the demand (or plea) of 
the person to be understood for who they are, free of 
pre-judgment and stereotype, in the context of a 
decision about their own body and private life.’’

PBU & NJE v Mental Health Tribunal [2018] VSC 564



Capacity: the three questions

(1) Is the person able to make a decision? If not: 

(2) Is there an impairment or disturbance in the functioning of 

the person’s mind or brain? If so: 

(3) Is the person’s inability to make the decision because of the 

identified impairment or disturbance? 



Reducing complexity 

• Wellcome project: www.mhj.org.uk

• The context – why has the capacity question arisen? 

• The question – what exactly is the question being asked? 

• The test – when is it governed by case-law?  

• The information – what is the relevant information? 

• The translation gap – what is the problem and how does it link to 
the law?:  Shedinar – in conversation with Dr Nuala Kane: capacity 
rationales, accountability and support – Mental Capacity Law and 
Policy

https://www.mentalcapacitylawandpolicy.org.uk/shedinar-in-conversation-with-dr-nuala-kane-capacity-rationales-accountability-and-support/


The typology: 9 core capacity rationales 

identified

• Grasping the concepts or information

• Imagining or abstracting

• Remembering

• Appreciating (applying information to oneself)

• Valuing or caring

• Thinking through the decision non-impulsively

• Mechanics of reasoning

• Giving reasons

• Expressing a stable preference



What makes a good capacity determination? (1) 

AMDC v AG & Anor [2020] EWCOP 58
a. An expert report on capacity is not a clinical assessment but should 

seek to assist the court to determine certain identified issues. 

b. The letter of instruction should, as it did in this case, identify the 
decisions under consideration, the relevant information for each 
decision, the need to consider the diagnostic and functional 
elements of capacity, and the causal relationship between any 
impairment and the inability to decide. It will assist the court if the 
expert structures their report accordingly. If an expert witness is 
unsure what decisions they are being asked to consider, what the 
relevant information is in respect to those decisions, or any other 
matter relevant to the making of their report, they should ask for 
clarification.

c. It is important that the parties and the court can see from their 
reports that the expert has understood and applied the 
presumption of capacity and the other fundamental principles set 
out at section 1 of the MCA 2005.

https://www.bailii.org/ew/cases/EWCOP/2020/58.html


What makes a good capacity determination?  (2)

d. In cases where the expert assesses capacity in relation to more than one 
decision,

i. broad-brush conclusions are unlikely to be as helpful as specific 
conclusions as to the capacity to make each decision;

ii. experts should ensure that their opinions in relation to each decision are 
consistent and coherent.   (B v A Local Authority [2019] EWCA Civ 913)

e. An expert report should not only state the expert's opinions, but also explain the 
basis of each opinion. The court is unlikely to give weight to an opinion unless it 
knows on what evidence it was based, and what reasoning led to it being 
formed.

f. If an expert changes their opinion on capacity following re-assessment or 
otherwise, they ought to provide a full explanation of why their conclusion has 
changed.

g. The interview with P need not be fully transcribed in the body of the report 
(although it might be provided in an appendix), but if the expert relies on a 
particular exchange or something said by P during interview, then at least an 
account of what was said should be included.



What makes a good capacity determination?  (3)

h. If on assessment P does not engage with the expert, then the expert 
is not required mechanically to ask P about each and every piece of 
relevant information if to do so would be obviously futile or even 
aggravating. However, the report should record what attempts were 
made to assist P to engage and what alternative strategies were 
used. If an expert hits a "brick wall" with P then they might want to 
liaise with others to formulate alternative strategies to engage P. The 
expert might consider what further bespoke education or support 
can be given to P to promote P's capacity or P's engagement in the 
decisions which may have to be taken on their behalf. Failure to take 
steps to assist P to engage and to support her in her decision-
making would be contrary to the fundamental principles of the 
Mental Capacity Act 2005 ss 1(3) and 3(2).

• See also Re FX [2017] EWCOP 36 - Prader-Willi and 
embarrassment



Avoiding silos 

• Liverpool City Council v CMW [2021] EWCOP 50

Generally speaking questions of care and residence are considered separately but there 
are cases in which they would be intimately related. If one took the example of a person 
with serious physical disabilities for whom the issue of residence would be inseparable 
from that of care, and one heard that the protected person was rejecting of care because 
they were unwilling or unable to recognise the necessity for it, that would inevitably impact 
on the question of capacity to make decisions about residence where care would be a key 
ingredient.

When dealing particularly with severe emotional difficulties and deficits, it can be very 
artificial to assign the relevant questions to individual pigeonholes. They are deeply 
interrelated and have to be considered in the round. It would be artificial, and indeed 
wrong, in the case of CMW not consider residence and care together. It is her 
fundamental inability to grasp why she needs support and what would happen if she did 
not have it that underpins my finding that she lacks capacity in both these areas. She 
could not choose between packages of care because she seriously overestimates her 
ability to protect herself and seriously underestimates her own vulnerability.

• But CMW still had capacity to make decisions in relation to sex and as to accessing the 
internet/social media 



The limits of support 

• C (Capacity to Access the Internet and Social Media) [2020] EWCOP 73

[…] whilst the local authority welcomes and encourages practical strategies to 
assist C and recognises the benefit of support in the area of technology and its 
use, Mr Johnson’s realistic submission was that there comes a point where 
support and encouragement becomes so integral to the decision making 
process that, in reality, the individual concerned is little more than an 
automaton who is simply carrying out the instruction of others rather than 
responding to prompts and making capacitous personal decisions. His 
submission was that for C, at this point in her personal development, that would 
be the reality as there would have to be continuous one to one supervision and 
support of her use of technology.

[…] if the process could only really occur with the degree of supervision and 
prompting suggested then that would, in truth, be a fiction rather than a 
genuine exercise in autonomy. It would probably also be impractical in the care 
setting.

https://www.bailii.org/ew/cases/EWCOP/2020/73.html


Fluctuating capacity 

• Not a concept expressly addressed or provided for in the MCA 
2005, although it is referred to in the Code of Practice

• Taking a sensible approach to ‘the decision’: 

– RB of Greenwich v CDM [2019] EWCOP 32 

– CD v London Borough of Croydon [2019] EWHC 2943 (Fam)

• Taking the longitudinal view: Cheshire West And Chester Council 
v PWK [2019] EWCOP 57

• In some cases – the contingency approach: GSTT v R [2020] 
EWCOP 4

• The limits of fluctuating capacity – Re DY [2021] EWCOP 28



Sex

• Have we got it all wrong? A Local Authority v JB [2020] 
EWCA Civ 735 – focus on decision to engage in sexual 
relations rather than upon consent: Supreme Court 
decision awaited 

• Moral judgments: AA (Court of Protection: Capacity To 
Consent To Sexual Practices) [2020] EWCOP 66 

• Managing risk: A Local Authority v TZ (No. 2) [2014] 
EWCOP 973

• Access to sex workers: A Local Authority v C & Ors
[2021] EWCOP 25: Court of Appeal decision awaited 



Contact, coercion and control 

• Re BU [2021] EWCOP 54

• The line between capacity and vulnerability: 

39 Essex Chambers | Mental Capacity 

Guidance Note - Inherent Jurisdiction - 39 

Essex Chambers | Barristers' Chambers

https://www.39essex.com/mental-capacity-guidance-note-inherent-jurisdiction/


BEST INTERESTS



Capacity or best interests? two stories
• A Mental Health Trust v ER & Anor [2021] EWCOP 32 

In respect of best interests, everyone agrees to what conclusions I 
should reach. Therefore, it might be thought that, to some degree, the 
issue of capacity is "academic". It is also right to acknowledge that it 
might strongly be in ER's interests to be thought not to have capacity 
as it allows the Court of Protection to have continued oversight of the 
case, which itself can provide more focus on the services that she 
needs. However, capacity and autonomy are such important 
principles, that lack of capacity cannot be assumed for the sake of 
expediency. I cannot fail to engage with the issue in detail, and as 
stated above, it is of course the case that if ER has capacity, the 
Court of Protection has no jurisdiction.

• Barnsley Hospital NHS Foundation Trust v MSP [2020] EWCOP 26

P's father told me that if his son was permitted to recover
consciousness and discover his own plight, he thought he would "kill
himself".



A paradigm case 

• ZK (Landau-Kleffner Syndrome: Best 

Interests) [2021] EWCOP 12



Best interests – a stock take 

• Cambridge University Hospitals NHS 

Foundation Trust v AH & Ors (Serious 

Medical Treatment) [2021] EWCOP 51
– When to come to court

– The point of the balance sheet

– The place of wishes and feelings

– The line between wishes and feelings and clinical 

appropriateness

– The Court of Protection and “the most complex Covid 

patient in the world” – Mental Capacity Law and Policy

https://www.mentalcapacitylawandpolicy.org.uk/the-court-of-protection-and-the-most-complex-covid-patient-in-the-world/


And advance decisions 

• Re PW (Jehovah's Witness: Validity of Advance 

Decision)[2021] EWCOP 52

• What does ‘doing something clearly inconsistent’ 

mean?

• Advance-Decisions-getting-it-right.pdf 

(mentalcapacitylawandpolicy.org.uk)

https://www.mentalcapacitylawandpolicy.org.uk/wp-content/uploads/2020/06/Advance-Decisions-getting-it-right.pdf


COVID CONUNDRUMS



Assessments 

• DHSC emergency MCA/DOLS guidance now withdrawn but it never changed 
the law: 

– It is, and has always been lawful to assess remotely (unlike the MHA)

– It is for you to decide whether you have enough evidence 

– If you can’t access the person meaningfully, do you have any other evidence 
upon which you can draw to make the determination? 

– In all cases, need to be clear as to the basis upon which you have reached 
your conclusion 

– And if adopted the ‘least worst’ approach more likely to mean that will have 
to keep under review

• If you are not seeing them in person to consider their capacity are you complying 
with s.1(3) MCA 2005? 

• Making use of older material 

• Vaccination requirements from 11 November (in England, not Wales): the Health 
and Social Care Act 2008 (Regulated Activities) (Amendment) (Coronavirus) 
Regulations 2021  



COVID-19 decision-making for those over 18

• The person should be supported to make their own decisions

– E.g. testing, vaccination, self-isolation 

• If they cannot make their own decision, how to make a decision? 
The Mental Capacity Act 2005 

– If it is a medical treatment decision they might have made an 
advance decision to refuse treatment

– Attorney/deputy 

– Otherwise, collaborative process to identify best interests and 
accountability 

– Nb: there is no such thing as next of kin in the context of the 
MCA 

• But you can’t always get what you want, whether or not you can 
make your own decisions 



Vaccination
• Basis for vaccination 

– Capacitous consent

– Best interests

• No blanket decisions 

• The responsible citizen? 

• Harm to others? 

• And caution where any suggestion that restraint might be 
required 

• Involving the courts: 

– In best interests: Re E (Vaccine) [2021] EWCOP 7; SD v Royal 
Borough of Kensington & Chelsea [2021] EWCOP 14; Re CR 
[2021] EWCOP 19; Re A (Covid-19 vaccination) [2021] EWCOP 
47 (but not booster ‘at this time’) 

– Not in best interests; SS v London Borough of Richmond Upon 
Thames & Anor [2021] EWCOP 31



Self-isolation 

• Where the person has capacity to make their 
own decisions: 
– If they decide not to comply with self-isolation guidance 

then that is their choice
– But they will be breaking the law if they have been told to do so by 

NHS Test and Trace or by a Public Health Officer

• Where the person does not have capacity then 
decision-making will have to take place on their behalf 
– Always balancing the risk to the person of non-compliance against 

the risk to the person of compliance 

– Will it be a deprivation of liberty?  And if it is, how to authorise? 

– The DHSC’s Emergency MCA DoLS Guidance recognised that it may 
not be in a person’s best interests to be required to comply with self-
isolation regulations in some cases – now withdrawn, but approach 
must still apply 



The Code of Practice: likely contents
• What is the MCA 2005? (Including an introduction to LPS.)

• What are the statutory principles and how should they be applied?

• How should people be helped to make their own decisions? (Also covering ‘How the Person is Involved’ and ‘Information
Rights’.)

• How does the Act define a person’s capacity to make a decision and how should capacity be assessed?

• What does the Act mean when it talks about “best interests”?

• What protection does the Act offer for people providing care or treatment?

• What is the role of the Court of Protection? (Also covering ‘LPS Court of Protection’.)

• What does the Act say about the Lasting Powers of Attorney?

• What does the Act say about Deputies?

• What is the Independent Mental Capacity Advocate (IMCA) Service? (Also covering ‘LPS IMCAs’.)

• What does the Act say about advance decisions to refuse treatment?

• What is a Deprivation of Liberty?

• What is the Overall LPS Process? (Also covering ‘If I think there is a DoL’.)

• What is the role of the Responsible Body? (Also covering ‘Correct Responsible Body, Responsible Body Oversight of LPS’
and ‘Cross Border Working’.)

• What is the role of the Appropriate Person?

• What are the Assessments and Determinations for LPS?

• What is the LPS Consultation?

• What is the role of the Approved Mental Capacity Professionals (AMCP)?

• What is Section 4B, and how is it applied?

• How is the LPS system Monitored and Reported on?

• How does the Act apply to children and young people? (Also covering ‘LPS 16-17 Year Olds’.)

• What is the relationship between the Mental Capacity Act and the Mental Health Act 1983? (Also covering ‘Interface
between LPS and the MHA’.)

• What are the best ways to settle disagreements and disputes about issues covered in the Act? (Also covering ‘LPS
Challenging Arrangements’.)

• What rules govern access to information about a person who lacks the relevant capacity?

• How does the Act affect research projects involving a person who lacks the relevant capacity?



MORE RESOURCES

• 39 Essex Chambers | Mental Capacity 

Law | 39 Essex Chambers | Barristers' 

Chambers

• Mental Health & Justice | (mhj.org.uk)

• Mental Capacity Law and Policy

• MCA Directory | SCIE

• Mental Health Law Online

• Open Justice Court of Protection

@capacitylaw

https://www.39essex.com/resources-and-training/mental-capacity-law/
https://mhj.org.uk/
https://www.mentalcapacitylawandpolicy.org.uk/
https://www.scie.org.uk/mca/directory
https://openjusticecourtofprotection.org/
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